TITLE: ASSESSMENT OF PRACTICE FOR RIGHT-OF-WAY ACQUISITION AND REIMBURSEMENT FOR UTILITY RELOCATIONS
***We apologize for the late submittal of this proposal.  We intended to garner feedback regarding the topic at the AASHTO ROWUOAC Annual meeting which was April 30-May 4.  At this meeting the topic was discussed and required additional editing.  There was significant interest in this topic within the technical councils and we respectfully submit it for consideration.***
Background

When a transportation construction project involves the relocation of utility facilities the reimbursement, accommodation, and right-of-way (ROW) or easement acquisition for that relocation can become a complex negotiation of state and federal statutes.  Further, the flexibility garnered by federal statutes regarding utility relocation reimbursement allows states to develop individualized policies regarding this process.  Additionally, the process for ROW acquisition is controlled by the Uniform Relocation Assistance and Real Property Acquisition Policies Act (Uniform Act). While both flexibility and legislative protections are important, the lack of uniformity across state legislation breeds confusion within these processes and determining who is responsible for the associated costs.  Ultimately, the public will be responsible for these costs either in payment of taxes or rates to the utility company.  An assessment to determine the most efficient approach to this process may present an opportunity to improve uniformity and efficiency.

There are several issues to scrutinize when assessing the utility relocation policies regarding reimbursement and ROW acquisition.   First, reimbursement policies often depend upon the designation of a utility as a public or private entity and whether the facility requiring relocation had prior rights to that location.  The effort in making these determinations can at times be complex and costly.  Due to these policies being state specific, there is considerable variance in practices state-to-state.  
Though controlled by the Uniform Act, ROW acquisition is another area to scrutinize for efficiencies.  An illustrative scenario is some states legislatively cannot acquire ROW for utility companies.  In these instances, parallel ROW processes (one by the transportation agency and one by the utility company) may have to occur for adjacent or overlapping parcels.  Additionally, in instances where reimbursement is possible transportation agencies may negotiate ROW more stringently of public interest where utility companies knowing they will be reimbursed may use less effort.  Along similar concerns, when the transportation agencies must much employ condemnation, or use eminent domain, to acquire ROW, utility companies do not have those same methods of acquiring land.  These concerns present another opportunity for possible efficiencies by combining or synergizing ROW acquisitions for the transportation project and utility relocations.
Additionally, right of way negotiations occur near the beginning of the plan production process.  Highway projects do not go to letting until the right of way has been acquired.  If the replacement easement/private right of way is acquired at the same time, the utility would have a place to relocate before the utility relocation agreement is approved.  Otherwise, the process would not begin until after the utility agreement is approved, potentially causing a delay claim that the utility is in the way of the highway construction.  
Objective

The objective of this study is to review the legislative means allowing state transportation agencies (STAs) the ability to acquire replacement easements or ROW for utilities requiring relocation.  This is especially important where condemnation is required for acquiring parcels.  
Potential Benefits

This study will summarize the means that some STAs have for acquiring replacement easements and ROW for relocating utilities.  Additionally, this study will investigate the issues and concerns related to these practices and legislation preventing them.  The areas of investigation will include but not be limited to utility companies being incapable of condemnation and utility company ROW and easement negotiation practices as part of relocation. This will present opportunities for STAs seeking these abilities to investigate existing legislation and potential benefits and risks.  If the replacement easement is acquired by the DOT, it could be more cost effective and could prevent a delay claim by the roadway contractor, based on utilities not being out of the way of construction.
Relationships to the Existing Body of Knowledge

Existing research efforts include:

	Project No.
	Title

	FHWA-PL-09-011
	Streamlining and Integrating Right-of-Way and Utility Processes with Planning, Environmental, and Design Processes in Australia and Canada

	FHWA-HEP-07-022
	Domestic Scan Program: Best Practices in Right-of-Way Acquisition and Utility Relocation

	FHWA-PL-02-013
	European Right-of-Way and Utilities Best Practices

	NCHRP 20-84
	Improved Right-of-Way Procedures and Business Practices


Tasks

The following tasks are not comprehensive.  They are intended as a guide to what might be necessary to successfully complete the research:

· Review current accommodation and reimbursement policies at the federal and state levels

· Survey state transportation agencies regarding their legislative ability to acquire ROW or easement replacements for utility companies as part of relocations

· Conduct follow-up interviews or case studies to enhance previous findings

· Develop a report summarizing findings inclusive of recommendations for example legislation, risks, and benefits regarding STAs acquiring ROW or easement replacements for utility companies as part of relocations.

Follow-On and Implementation Activities

FHWA could lead the implementation of this strategy in conjunction with TRB and AASHTO.  State DOTs could also play a significant role through relevant AASHTO subcommittees, including Design; Construction; and Right-of-Way, Utilities, and Outdoor Advertising Control.  
Estimated Funding Requirements

$100,000
